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1030581 PUBLIC PROPERTY, CONTRACTING

invitation for bids or request for proposals when the contract is awarded onder
sectien 1030-302 or 10303303, [L Sp 1993, ¢ &, pt of §2]

PANT i, COST PRINCIPLES

[§163D-601] Cost principles rules required. The policy office shall adopt
rules saming forth cost principles which shall be used 1o determine the allowsability of
incaved coms for the purpose of reimbursing tosts under conmaet provisions which
provide for the reimbursement of costs, provided that if 2 wrinen detexmination is
approved at a level above the procurament officer, such cost principles may be
modified by contract. {{. Sp 1993, ¢ 8, pt of §2]

PART ¥il. LEGAL AND CONTRACTUAL REMEDIES

[§103D.705] Authority t¢ resolve protested solicitations and awards, (a)
Any acmal or prospective hidder, offeror, or contracror who is aggrieved in cotnes-
tion with the solicitation or award of a contract may protest 1o (he chief procopement
officer o the head of 8 purchasing agency. The protest shall be subndited in weiting
wiﬁnnﬁnwa’hngdaysm%aggnﬂedmm“awnwcmwnd
the facts giving rise therem.

{b} The chief procurement officer, the head of 2 purchasing agency, or a
designee of sither officer, prior to the connencement of an action in COOXt Congern.
ing the controversy, may setle and resolve 2 protest of an aggrieves) bidder, offeror,
or oomtractor, actual or progpective, concerndug the solicitation or award of 3
m%mmmmmmmwmmsmwm

policy office

{c) If the protest is pot msolved by mutual agreement, the chief procursment
officer, the head of a purchasing agency, or designee of either officer shall prompily
issue 3 degision in writing. The decision shall:

{1) State the reasons for the action taken; and

(2) Inform the protestor of du protestor’s right o review as provided in this

part.
(d} Acopyafmdecmmnudxmm{c)shaubemﬂledmmm
e the protestor and any other party intervening,

(e} A decision ander subsection (c) shall be final and conclusive, unless
frandolent, or ay person adversely affected by the decision conunences an adminis-
trative proceeding goder section 103D-709.

(f} Intheevent of 2 dmely protest under subsection (a), no fusther sction shall
be taken on the solicitation or the award of the contract unsl the chief procorement
officer, after consultation with the head of the using agency, or te bead of the
purchasing ageacy, makes & written determination that the awand of the conmact
without delay is necussary 1o protect subswantial ineresrs of the Swte.

(g) In addition to any other relief, when a protest is susteined and she
prolesting bidder or offeror should have been awarded the contract umder the
solicitation but i5 noe, then the protedting bidder or offeror shall be entitled 0 the
ressonable costs ingurred in connegtion with the solicitation, including bid prepars-
tion costs other thap atomey's fees. [L Sp 1993, ¢ 8, pt of §2]

[31030-702] Authority to debry or suspend. (3) Afier reasonable potice to
the person involved and reasonable apportunity for that peeson to be hemd, the chisf
propurement officer or the head of a purchasing agency, after consuitation with the
veing agency and the department of the attomey gepersl, may debar 2 person for
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§3-126~61
§3~126-64
§3«126~65
§3~126~66
§3-126«67
§3=126-€8
§3~126~-69
§3-126~70
§3-126~71
§3~126-72

§3-126-73
§31~126-74

From-ADMIN DIVISION

8085851372 T-477  P.03/08

§3=126~)

Disclosurs

Prahasring conferance

Teastinony

Recard

Dismissal of reguasts for hearings

Heaarings

Frocedure &t hearing

Motion to dismiss

Taking of further wid.ncc

Proposed findings of fact and
canclusions of law

Hearings officer’s dacision

Service of hesarings officer’s decision

§§3=126~78 to JI~126~77 (Remsrved)

Subchaptar €

§3~126-78

Judicial Review
Judicial reviev eof mm caASeS

§§3~-136~79 to 3I~126~85 (Remsarved)

Subchaptayr 7

Judicial action

§§3+126~86 to I-126+93 (Resarved)

SUBCHAPTER 1

AUTEORITY 70 RESOLVE PFROTESTED

SOLICITATIONS ARD AWARDS

§3-126-2 Daginitions, (a) as used in this

"Eud of a purchasing

285ns the departmant

agency”
besd of any agency delegatsad tha authority to enter
into and adwinister contracts.

"Intsrested

BOAns an actual or prospactive

party”
bidder, cfferor, or contractor that may bea agyrieved by
the solicitation or award of a contract, or by tha

protast.

"Protastor® peans
biddexr, offaror,

actual or prospective
or mt‘gctar who is aggrieved in

connection \rith the solicitation or the avard of a
contract and who tiles a protast.
*psing agency” saans the sffected agency that has

usad the goods, se

servicas, or construction supplied by

1879
00923
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§3-126-1

the contracter. [Eff DEC 13 1995 ] (Auth: KRS
§§103D-202, 103p-701) (Imp: HRS §103D-701)

§3-126~2 gComplaint %o procursment officer,
Complainsnts should seek resolution of thelir complaints
initially with the procurement officer or the office
that issued the sclicitation, Su& complaints shall be
made in writing. (Eff DEC 1 5 ] (Auth: HRS
§§103D~202, 103D~701) (Imp: §103D~701)

§3-126~3 (a) Protests shall

Eiling 9f arotest,
ba made in writing to tha chief procurement officer or
the head of a purchasing agency, and shall ba filed in
duplicate within five wor days after the protastor
knows oFr should have known of the facts lsading to the
filing of a protast. A protast is considered filed
when received by the chief procurement officer or the
head of a purchasing agency. Protests filed after the
five-day pericd shall not ba considered.

(b) Protastors may file a protest on any phase of
solicitation or award including, but not limited to,
specifications preparation, bid solicitation, award, oy
disclosure of information marked confidential in the
bid or offar.

(¢} To sxpedite handling of protests, tha
snvelops should ba labaled "Protest” and either sarved
personally or sant by registsrad or certified mail,
raturn receipt requested, to the chief procurement
officer or head of a purchasing agency. The writtan
protast shall include as a ai:gnuu the following:

(1} The name and addrass of the protestor;

(2) Appropriate identification of the
procurenant, and, {f a contract has baen
avarded, the contract number;

{3} A statemsnt of reasons for the protast; and

{4) Supporting suhibits, evidance, or documents
to substantiata any claims unless not
avallable within the filing time in wvhich
case the expacted availability dats shall he
indicated.

{d) The notica of protast shall ba deaned
communicatad and filed within forty-aight hours from
the time of mailing, if mailed as provided in this
paragraph, or communicsted and filed when received
perscnally by the chief procurepent officer or the head

of the purchasing agency.
' 300924
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1‘ ([ §2-126-6

{s} The chiaf procuresent officar or the head of
a purchasing agency shall submit a copy of the protest
e the rsspactive attorney general or corporation
counsel within three wnrxingc days Of resceipt of the
written protest. [Eff DEC 15 1995 1 (Auth: HRS
§8103D-202, 103D=70G1) (Imp: HRS §103D-701)

§3=126~4 Raguast for information., Any additional
inforpation mz:nsud by any of the parties should ba
submitted within the time pariods established by ths
requesting source in order to expedite consideration of
the protast. Fallurs of any party to- 1y

expaditiously with a request for information by the

chief procurament officsr or tha head of a purchasing
ageancy way rasult in resclution of ths protest without
consideration of any information wvhich is not filed
within astablished time periocd. ‘

[Efe 15 9% ] (Auth: HRS §§103D-202, 103D~701)
(Imp: HRS §103D-701)

§3-126~5 Stay of procursmants during protast.
when a protest has besn filed within five working days
pursyant to section 3-136~3 and bafors an sward has
baan made, the chisf procuresnent officar or the head of
a purchasing agency shall maks no awvard of tha contract
until the protast has been settled, unless the chief
procurenant officer makes s vrittsn determination,
after consulting with the head of the using agency or
the head of the purchasing agency, that the award of
the contract without delay is necessary to protact
substantial intarssts of the Stats.
ggr DEC 15 1995 ] (Auth: NRS §§103D-202, 103D=701)
(Imp: HRS 5103D-701)

§3-126~-6 Making informaticn on protests

Ths chief procurement officer or the haad
of a purchasing agency shall, upon writtsn requast,
saks available to any interestsd party information
submittad that bears on the substance of tha protest
axcept where inforsation is proprietary, confidantial,
or othearwise permitted or reguired to he withheld by
lav or rules. Persons who wish to kesp such
information submitted by them confidential should =so
raquest by specifically identifying such information
within documents submitted, and indicating on tha front

300925
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§3=-126~6

page of sach document that it contains such

information. (Eff DEC 15 1995 ] (Auth: . ERS §8103D-
202, 103D~-701) (Tap: HRS §1030~701)

§3=126~7 anm_nmw
i | () A
decision on a protest shall bes made by the chief
procurssent officer or the head of a purchasing agency
as expeditiously as possible after raceiving all
relevant, reguested information. If a protest is

sustained, the availablae rumedies includa, but are nntrwmﬁ~«wwwwmmw —

limited to, thosas set forth in subsection (b} and
subchapter 4.

{b) In :ﬁwiun t:h:ng.:gmg % tl;-w chisy
Frocuranant officer or of &
shall award the prutesting bidder or offaror nh-w
raasonable costs incurred in connection with the
salicitatien, including bid preparation costs other
than attorneys’ fees, when a protest is sustained and
the protesting bidder or offeror should have bean byt
was not ew contract under tha solicitation.
tgge DEC 1 ] (Auth: HRS §§103D~202, 103D-701)
{Imp: HRS §103D~701)

§3-126-~8 Raguest. for reconsiderstion. (a)
Raconsideration of a decision of the chief procursment
officer or the head of s purchasing agency may be )
requested by ths protastor, appellant, any interested
party who subaittsd comments during consideration of
the protast, or any agency involved in the protast.
The request for reconsideration shall contain a
detailed sratsment of the factual and legal grounds
upon which reversal or modifications is deemed
warvanted, specifying any errors of lawv made or
information not pravicusly considerad.

~ {b) Raquests for reconsidaration of a decision of
the chief procuressnt officer or ths haad of a
purchasing agsncy shall ba filed not later than ten
working days after recsipt of such daecision. :

(¢} A requast £oy reconsideration shall be acted
upon &s sxpeditiously as possible. 7The chief
procuranant officar or the haad of a purchasing agancy
may uphold the previous decision or rsopen the cass as

such officer dsans appropriatae.
: {(d) The decision under subsection () shall be
ginal and the protssting bidder or offeror shall be

300926
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e

informed:
(1) wn:tm: the protest is denied or sustained;
an
(2) If the protest is danied, the protestor’s
right to an administrative proceseding
pursusant to subchaptar 5. .
{e} The protasting bidder or offeror shall inform
the S5tata within five working days after the final
decision if an administrative appsal will be filed. An
appeal shall be filed within seven calendar days of the
determinations under section 3=1212-110, this section,
or sectiona 3-126-12 and 3-126~-16.
[EfE %1:51 5 995 ) (Auth: HRS §§1030-202, 103D~701)
(Imp: £103D=701)

§53-126+9 o 3=126~10 (Resarved) .

SUBCHAPTER 2
AUTHORITY TO DEBAR OR SUSPEND

§3~126-11 Application. This subchaptar applies
to the dabarment or suspansion of persons from
consideration for award of contracts imposed by the
chieaf procurasent officsr or the head of a ing
agency. ([Bgf DEC 15 1999 ] (Auth: HRS §§1030-202,
1030=702) (Imp: HRS §$103D~-702)

§3=-126=12 {a) Aftar consultation
with the affacted us agency, the respective attarnsy
general or corporation counsel, and, whars practicable,
the contractor or pruspective contrsctor vho is to be
suspandsd, and upon vrittan determination by the chiaef
procurenent officer or the head of a purchasing agancy
that prebable causs exists for debarment as sst forth
in ssction 103D-703, HES, a contractor or prospectiva
contractor ashall be suspended.

{(» A notice of suspansion, including a copy of
such detarsination, shall ba sant te tha suspended
coantracter or prospective cantractor. Such notice
shall mt;h:h“: ion is for the period it takes

{1) suspension is for to

completa an investigation into possible
deabarmsent including any appeals of &

1879
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§3-126~12

debarment decision but not for a period in
sxcess of ninety days;

{2) Bids or propesals will hot be solicited from
the suspendad parson, and if they are
received, they will not bes considerad during
the pariod of suspension; and

{(3) Xf a hearing has not besen hald, the suspended
pearson may ragusst a hearing in accordance
with section 3-126-14.

(¢) The notics of suspansion shall signal thes

start of the investigation for debarment, )

(3) A contractor or prospective contracter is — e

suspanded upon issuance of the notics of suspension.
The suspension will remain in effect during any
appeals. The suspension may ba ended by tha officar
whe issued the notics of suspsnsion, an administrative
haarings officer, or by a court, but othetrwise shall
only ba snded vhen the suspension has been in effect
for three uonthﬁagr a debaraant decision takes affect.
(egg DEC 15 1 (Auth: HRS §§103D-202, 103D=702,
103D~70%) (Iup: HRS §§1030D=7€2, 103D~70%, 103D~710)

§3-126-13 JNotice of debarment astion. (a)
written notice of the propossd debarzant sction shall
be sant by certified mail, return recaipt requested, to
t%:lgontrncto: or prospactive contractor. This notice
s :

{1} ~ State that debarment is being considered:

(2} Sat forth the reascns for the action;

(3) Stats that if ths contractor or prospective
contractor 80 raquests, a hearing will be
held, provided such request is received by
the chief procurenent officer or the head of
a purchasing agency within tsn calendar days
aftsr the contractor or prospactive
contractor recsives notices of the proposed
action; and

(4) Stats that the cantractor or prospective
contractor may be reprazented by counsel.

(k) Tha notica shall be sent to tha respective
attorney genaral or corporation counssl and the
affected using agency. Tha affected using agency is
that agancy that has used the goods, services, or
conmtruction supplied by the contractor. If mors than
one affected us agency is involved, the chiet
procurepant officer or ths head of & purchasing agency
may designate one or mors reprasentatives to ha

500928
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